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EXECUTIVE SUMMARY

KEY ISSUES

U.S. Army Corps of Engineers Water Supply 
Rule. USACE spent several years writing 
a proposed rule to regulate water supply 
availability from USACE reservoirs without 
soliciting public input. Once publicly shared, 
water supply experts strongly opposed the 
clear violations of state primacy and the rule 
was eventually withdrawn. Future USACE 
policies and practices should be developed in 
conjunction with state and local partners and 
recognize state primacy in water rights.

Request:
• Develop USACE policies in partnership with    
   local sponsors.

Flood Policy - Expand Collaborative 
Approaches. Texas experiences signifi cant 
fl ooding across the state that presents risks to 
public safety and economic growth. Federal 
funding for fl ood management has shrunk 
since the 1930s, even as community needs 
have increased. At the same time, programs 
have grown more complex and diffi cult to 
navigate, requiring extensive coordination 
between all levels of government. 

Requests:
• Continue collaboration among federal, state, 
   and local fl ood partners. 
• Provide additional federal fl ood funding for 
   Texas.

Endangered Species Impact to Water 
Infrastructure Projects. Knowledge gaps risk 
listing endangered or threatened species 
based on speculation and untested 
assumptions instead of science. Listing 
species without full consideration of data 
could negatively affect the use of existing 
water rights; ongoing water, wastewater and 
hydroelectric operations; and the construction 
of any new water projects necessary to meet 
the long-term needs of Texas. 

Requests: 
• Ensure listing decisions are based on sound 
   science. 
• Provide adequate opportunity to collaborate 
   on species protection through voluntary 
   agreements. 
• For any mussel species listed as threatened, 
   allow ongoing operations and maintenance of 
   water infrastructure projects in mussel habitat. 
• Continue congressional oversight of revised 
   ESA implementation. 

Clean Water Act - 404 Permitting. Streamlining 
the Clean Water Act Section 404 permitting 
process for water supply projects is critical to 
ensuring that water supply needs are met in 
Texas. Satisfying extensive permit requirements 
often takes 10 years or more, increasing costs 
and delaying construction for needed projects. 
All the while, federal veto authority of the EPA 
looms as an unchecked power.

Requests: 
• Revise the Section 404 permitting regulations 
   and mitigation requirements. 
• Eliminate EPA’s “veto authority” for 404 
   permits associated with water supply projects. 

In 1924, an unknown state meteorologist 
described Texas as a “land of perennial drought 
broken by the occasional devastating fl ood.” 
Balancing needs of seemingly opposing forces 
is a hallmark of Texas’ water success. From the 
state’s innovative “bottom-up” consensus-driven 
approach to water supply planning to its newly 
created fl ood planning process and extensive 
funding mechanisms for fl ood and drought and 
everything in between, Texas is a national leader 
on water issues. 

As Texas water professionals focusing on 
promoting sound water policy for this state, 
we are committed to the availability of safe, 
secure, and sustainable water to meet our 
state’s growing demands. TWCA members are 
responsible for the state’s water supply and 
development and provide water and wastewater 
services to the vast majority of Texans. Our 
members represent river authorities and regional 
water districts, municipalities, navigation 
and fl ood control districts, drainage and 
irrigation districts, utility districts, groundwater 
conservation districts, all kinds of water users, 
and general/environmental water interests. They 
include water managers, lawyers, engineers, 
scientists, community planners, association 
professionals, and others interested in the state’s 
water needs. 

INTRODUCTION

Each of Texas’ 254 counties has 
experienced at least one major 
fl ood disaster

254

of levee miles in the USACE 
National Levee Database are 
sponsored by TWCA members

11%

of Americans live in Texas and 
Texas is the fastest growing state 
with more than 1,000 people 
moving to Texas each day 

9%
Texas has the 10th largest 
economy in the world and the 
fastest growing economy in the 
U.S. 

10th

of U.S. Army Corps of Engineers 
(USACE) water supply is in Texas, 
89% of which is owned by TWCA 
members

46%

of U.S. Geological Survey stream 
gauges in Texas receive funding 
from TWCA members

66%

TWCA Federal Policy Guiding Principles

1) State Primacy Over Water Resources

2) Clear, Consistent, Predictable, and Economical 
    Federal Regulation 

3) Equity in Federal Policy, Partnering, and 
    Investment

4) Science, Transparency, and Public Participation 

5) Intergovernmental Coordination with States, 
    Tribes, and Local Project Sponsors

Meeting Texas’ water resource needs is of critical 
importance to the economic success of both 
Texas and the U.S.

This document outlines TWCA’s top federal water 
issues for 2020, based on a set of overarching 
principles that guide our outreach on federal 
water resources legislation and policy. While the 
COVID-19 pandemic prevented TWCA members 
from presenting these issues to Congressional 
offi ces during Texas Water Day, we look forward 
to continuing discussion of these issues in the 
future.

TWCA values the following overarching principles in 
federal water resources legislation and policy.
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USACE Budget. Signifi cant proposed budget 
cuts to USACE will impact the agency’s ability to 
meet the growing maintenance needs of its 
aging infrastructure in Texas, and potentially 
lead to additional dam safety issues.

USGS National Streamfl ow Network Funding 
& Modernizing. The USGS Groundwater and 
Streamfl ow Information Program provides 
accurate and reliable information critical to 
Texas water supply management and helps 
inform response to natural disasters. Erosion 
of federal funding for USGS Cooperative 
Agreements has forced local partners to 
shoulder a heavier cost-share burden, despite 
the widespread use and benefi ts of the data. In 
addition, much of USGS’ streamgaging network 
is based on outdated technology and in dire 
need of modernization. 

USBR Establishing a Strong Role in Texas.
USBR’s funding allocation for Texas is small 
compared to other states – less than 1% of 
USBR’s budget – despite great need for funds 
for water storage and delivery projects to 
support our rapidly growing population. 
Additionally, USBR programs that award funds 
to legacy projects discriminate against Texas 
and do not allow projects to compete on a 
level playing fi eld.

Request:
• Amend water supply contracts to allow multi-
   year repayment options for repair work.

Requests: 
• Support continued funding increases and 
   complete the USGS Federal Priority 
   Streamgage Network. 
• Return the USGS Cooperative Matching Funds 
   to a 50-50 cost-share match. 
• Enhance data collection and modernize the 
   data delivery system. 

Request: 
• Increase USBR funding for Texas and replace 
   the legacy Title XVI program with a 
   competitive program.

BUDGET ISSUES

EXECUTIVE SUMMARY

JIM CHAPMAN LAKE - NORTHEAST OF DALLAS

CONTINUING ISSUES

Waters of the United States. The Navigable 
Waters Protection Rule clarifi es the defi nition 
of WOTUS in line with the original intent of the 
Clean Water Act and more clearly identifi es 
water bodies subject to federal jurisdiction. It 
will provide much needed certainty for Texas 
water managers, allow water projects to come 
online more quickly, avoid the costly ambiguity 
of jurisdiction, and still ensure that U.S. waters 
are protected. 

Invasive Species - Lacey Act. Interstate water 
transfers are critical for addressing water 
supply needs and managing fl ood control 
operations. The Lacey Act restricts interstate 
water transfers if those waters contain invasive 
aquatic species – even if the receiving waters 
also contain the invasive species. 

Request: 
• Support the Navigable Waters Protection Rule.

Requests: 
• Amend the Lacey Act to allow interstate water 
   transfers for water supply and fl ood control 
   purposes. 
• Support additional federal funding for 
   research, development, and implementation 
   of invasive species control programs.

Per- and Poly-fl uoroalkyl Substances (PFAS).
PFAS are a class of chemical compounds 
found in cookware, clothing, packaging, and 
fi refi ghting foams that are not natural, but are 
ubiquitous in the environment. The regulatory 
environment surrounding PFAS is rapidly 
evolving. Setting treatment standards outside 
of a data-driven process could adversely affect 
water and wastewater management in Texas.

Requests: 
• Develop PFAS regulations through a 
   stakeholder process based on sound science.
• Avoid retroactive application of regulations. 

EMERGING ISSUE

EXECUTIVE SUMMARY

Requests: 
• Adequately fund feasibility studies for  
   reallocation of water storage.  
• Reauthorize USACE Chief Engineer to approve    
   reallocation studies for water supply. 

USACE Reallocation of Storage. Many Texas 
sponsors of existing multi-purpose USACE 
reservoirs are looking to increase available 
water supply storage through reallocation of 
storage from current purposes (mainly fl ood 
control). 
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that WOTUS are adequately protected. EPA’s veto 
authority only serves to kill projects, often due to 
political opposition to the project.

Opportunities to streamline 404 permitting. 
Consistent with recent efforts to improve the 
effi ciency of the National Environmental Policy Act 
implementing regulations (“NEPA rulemaking”), 
the 404 permitting guidelines should be revised 
to ensure that critical infrastructure projects, like 
water supply reservoirs, can be permitted within 
a reasonable timeframe to ensure projects are 
available in time to meet critical water supply 
needs. 

TWCA recommends the following strategies to 
streamline the 404 permitting process.

1) Reliance on applicant-provided information. 
Like with the NEPA rulemaking, USACE and EPA 
should provide more deference to 404 permit 
applicants by using information prepared by 
applicants to comply with permitting requirements, 
such as information associated with project 
purpose, alternatives, and impact assessment. 
USACE and EPA would still verify the information 
provided. 

2) Use of existing data. When existing, accurate, 
and reliable information is available to support 
a 404 permit application, it should be used to 
increase effi ciency in the permitting process. 
Reputable Texas state agencies, like the Texas 
Water Development Board, can provide valuable 
information to support 404 permit applications. 
The use of existing information is also immensely 
important in reducing the expense required for 
and timely processing of applications. Forcing a 
new study that is no more accurate nor defensible 
than work already completed in accordance with 

Section 404 of the Clean Water Act (CWA) grants 
the U.S. Army Corps of Engineers (USACE), in 
coordination with the Environmental Protection 
Agency (EPA), the authority to issue permits for the 
discharge of dredged or fi ll material into Waters of 
the United States (WOTUS) (referred to as a “404 
Permit”). To obtain a 404 permit, the CWA requires 
extensive evaluation of the environmental impacts 
of the project and project alternatives, any violation 
of environmental laws, potential degradation of 
WOTUS, and an applicant’s attempts to minimize 
adverse project impacts. The CWA also requires 
compensatory mitigation to fully compensate for 
unavoidable adverse impacts to WOTUS. Examples 
of mitigation include wetland mitigation banks, 
in-lieu of fee programs, and permittee-responsible 
mitigation. EPA has veto authority to prohibit, 
restrict, or deny a 404 permit. 

Lengthy permit timelines increase costs and 
delay projects. Unfortunately, the unchecked 
application of substantive requirements for 404 
permitting, combined with EPA’s authority to veto 
404 permits, often results in a permitting timeline 
of 10 years or more. This lengthy timeline causes 
unnecessary expenditures by applicants and 
signifi cantly delays the timely construction of water 
supply projects necessary to meet community 
needs. The permitting process is further delayed 
by the ineffi cient and costly process of determining 
compensatory mitigation requirements. Mitigation 
requirements are frequently more punitive than 
necessary to compensate for impacts to WOTUS. 

Broad veto authority allows for abusive and 
discretionary decision making. EPA has used 
its veto authority both before a 404 permit 
application has been fi led (i.e., a “preemptive 
veto”) and after a permit has already been issued 
(i.e., a “retroactive veto”). A veto eliminates any 
possibility for the applicant, USACE, EPA, and 
other project partners to come to a collaborative 
project solution that could meet local needs and 
adhere to permitting standards. Issuing a veto 
after a project has been fully vetted is both costly 
and time consuming. The unchecked ability of EPA 
to veto a 404 permit is an overreaching authority 
that serves no legitimate purpose and should 
be repealed. The 404 permitting requirements 
already provide suffi cient opportunities to ensure 

KEY ISSUE: Clean Water Act - 404 Permitting

Section 404 
permitting 
timelines can 
exceed 10 years.

standards established by NEPA and CWA is an 
expensive and redundant waste of time. This effort 
is also incorporated into the NEPA rulemaking. 

3) Mitigation to offset actual adverse impacts. 
Existing compensatory mitigation requirements 
should be revised to only require mitigation 
necessary to offset actual unavoidable adverse 
impacts. Applicants should also be allowed to use 
the benefi ts of a project to offset adverse impacts. 
For example, the development of shoreline 
wetlands along a reservoir should be considered 
compensation for other wetland impacts. 
Mitigation should be viewed holistically and not 
focused narrowly. Moreover, given that limited 
options for mitigation exist in some project areas, 
regulations should be revised to allow the purchase 
of credits at a mitigation bank even if the project is 
outside of the mitigation bank service area. 

REQUESTS:
Revise the Section 404 permitting regulations 
and mitigation requirements. TWCA supports 
revising 404 permitting regulations to be 
consistent with the proposed revisions to the 
NEPA implementing regulations. TWCA also 
supports revising compensatory mitigation 
requirements for all types of aquatic resources 
similar to those established in the 2018 
Memorandum of Agreement between USACE 
and EPA concerning wetlands mitigation in 
Alaska.

Eliminate EPA’s “veto authority” for 404 
permits associated with water supply 
projects. 
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TWCA is tracking two primary Endangered Species 
Act (ESA) developments that have the potential 
to signifi cantly impact water infrastructure project 
development, wastewater operations, and the 
availability of water rights serving municipal, 
industrial, and agricultural water users across Texas. 
These include: (1) the U.S. Fish & Wildlife Service 
(USFWS) consideration of multiple freshwater 
mussels species found in rivers across Central and 
East Texas; and (2) the implementation of recent 
regulatory reforms by USFWS to help streamline 
ESA implementation.

Knowledge gaps in the species listing process. 
USFWS anticipates making decisions on whether 
to list a number of Texas freshwater mussel species 
in late 2020 or early 2021. A listing of any of these 
species under the ESA could signifi cantly impact 
water use in Texas. Freshwater mussels represent 
the fi rst of many Texas species that may be listed 
by USFWS over the next several years, many of 
which could have the same potential impacts on 
water use. 

REQUESTS:
Ensure listing decisions are based on 
sound science. 

Provide adequate opportunity to 
collaborate on species’ protection 
through voluntary agreements. Ensure that 
enough time is allowed for negotiating and 
drafting voluntary agreements before listing 
decisions are fi nalized. 

For any mussel species listed as 
threatened, allow ongoing operations 
and maintenance of water infrastructure 
projects in mussel habitat. 

Continue congressional oversight of 
revised ESA implementation. Remain 
vigilant that recent regulatory reforms 
achieve stated goals and translate into actual 
effi ciencies that benefi t water users and 
communities in Texas, while continuing to 
protect endangered species.

Impacts of Listing Central and East Texas 
Freshwater Mussels
TWCA is concerned that listing any of these species 
could negatively affect:
• the use of existing water rights; 
• ongoing water, wastewater and hydroelectric 
operations; and 
• the construction of any new water projects 
necessary to meet the long-term water needs of 
the state’s rapidly growing population. 

ALLIGATOR SNAPPING TURTLE

KEY ISSUE: Endangered Species Impact to Water Infrastructure Projects

REQUESTS:
Continue collaboration among federal, state, 
and local fl ood partners. TWCA supports 
continuation of federal fl ood programs, such as 
the National Flood Insurance Program, when 
administered through cooperative partnerships 
with local and regional agencies. TWCA supports 
opportunities for broad public participation and 
support, application of established science, 
objective economic analysis, and government 
transparency in pursuit of the full array of viable 
fl ood protection options that uphold state and 
local powers and private property rights. 

Provide additional federal fl ood funding 
for Texas. TWCA requests that USACE and 
other federal agencies be funded at higher 
levels to participate in fl ood risk management 
projects. TWCA supports a more reliable funding 
approach, like transportation funding, to keep 
long-term projects viable and delivered in a
timely manner. 

The most frequent and costly disasters in Texas and 
across the United States involve fl ooding. Flooding 
poses signifi cant public safety hazards to Texas 
residents and industry and threatens economic 
development and growth. In 2017, the greatest 
storm rainfall event in U.S. history occurred 
in Texas; Hurricane Harvey killed 103 people, 
displaced 40,000 fl ood victims, and damaged more 
than 300,000 structures, totaling an estimated 
$130 billion in damages, according to the National 
Weather Service. Beyond signifi cant coastal 
fl ooding, Texas experiences other types of fl ooding 
across the state – such as riverine, stormwater, and 
structural failure fl ooding. In fact, each of Texas’ 
254 counties has endured at least one federally 
declared fl ood disaster, according to FEMA 
(Figure 1). Federal programs have historically 
provided the largest amount of fi nancial support 
for fl ood mitigation and mapping, as well 
as post-disaster projects located in federally 
declared disaster areas. However, state and local 
governments serve on the front lines of fl ood 
protection, response, and recovery. 

Complex fl ood programs require signifi cant 
coordination. Flood management efforts are 
complex, and signifi cant coordination is required 
across local, state, and federal levels to navigate 
extensive program applications, reporting 
requirements, and funding sources. Budget 
constraints, data gaps, and place-based variations 
complicate consideration of federal options and 
compliance with program requirements. High 
degrees of uncertainty as to timing and delivery of 
federal funds create further challenges, especially 
for small communities that cannot support staff or 
contractors dedicated to fl ood projects. 

Need for federal funding. Federal matching 
funds for fl ood protection through the U.S. Army 
Corps of Engineers (USACE) have dropped from 
an estimated $70 per capita in the mid-1930s to 
$11.50 today – far too low relative to the rising 
needs of local communities. Nationally, federal 
agencies report positive programmatic returns 
on investment for pre-storm fl ood protection, a 
clear indication of successful federal investment in 
protecting our population, including a 4:1 return 
for FEMA Hazard Mitigation; 8:1 return for USACE 
Flood Control; and an 80:1 return on USACE 

KEY ISSUE: Flood Policy - Expand Collaborative Approaches

Mississippi River and Tributaries Project. TWCA 
members also report that large-scale regional 
projects often lack suffi cient, dedicated funding 
sources, which increases the complexity of funding 
and implementation. 

Figure 1

Source: FEMA, Data 
Visualization: Historic Flood 
Risk & Cost

Flood Events (1996-2019)

Accordingly, how USFWS approaches its decision-
making on mussels warrants special attention. 
While the Texas Comptroller’s Offi ce and several 
Texas river authorities have funded scientifi c 
research to better understand some of these 
species, there remain signifi cant gaps in the basic 
understanding of their biology and ecological 
requirements. TWCA is concerned that these 
knowledge gaps could lead USFWS to make 
listing determinations based on speculation 
and untested assumptions rather than science. 
USFWS has expressed interest in negotiating 
voluntary conservation agreements with private 
and governmental entities that would benefi t 
freshwater mussels, while also providing certainty 

to participants that additional measures would not 
be required of them if and when mussels are listed.

Need for continued oversight of revised 
ESA regulations. In 2019, USFWS revised its 
regulations to streamline ESA listing and permitting 
processes. This effort included revisions to the 
processes for listing and designation of critical 
habitat, requirements for the listing of threatened 
species, and the consultation process when federal 
permitting is required (as is often triggered for 
water infrastructure project development and 
operation). TWCA welcomes improvements to ESA 
implementation and wishes to assist in its on-the-
ground success.
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U.S. Army Corps of Engineers (USACE) builds 
reservoirs to control fl ooding, generate 
hydroelectric power, enable navigation, or restore 
the environment. In the 1958 Water Supply Act 
and in Section 6 of the Flood Control Act of 1944, 
Congress authorized USACE to include storage 
in its reservoirs for municipal and industrial water 
supply to local sponsors. 

Closed-door decision making. In 2016, USACE 
proposed a one-size-fi ts-all rule for the entire 
nation to regulate water supply availability in 
USACE reservoirs. This rule was developed 
without input or feedback from states or local 
water suppliers and clearly interfered with states’ 
rights to regulate and allocate water supply. In 
January 2020, based on consultation and upon 
the direction of President Trump, the Assistant 
Secretary of the Army (Civil Works), made the 
determination to withdraw the rule indefi nitely. 

Importance of future collaboration. Forty-six 
percent of USACE’s nationwide water supply 
storage portfolio is in Texas. This water is used to 
supply major metropolitan areas, farms, industries, 
mining operations, and other benefi cial uses. As 
USACE moves forward in its consideration and 
deliberation of policy issues on water supply in 
USACE reservoirs, we encourage USACE to include 
its partners in the discussion before fi nal decisions 
are made. 

The following principles should be considered 
and addressed as USACE generates new policy, 
or as part of any language in the Water Resources 
Development Act (WRDA):
 1. As explicitly recognized by all applicable 
 federal laws, the states govern the appropriation,
 distribution, control, and use of water, no matter 
 where it originates or is stored. 
 2. States govern the appropriation and use of 
 return fl ows (also called “made infl ows” – water 
 withdrawn from a stream or lake and used once, 
 then returned to a stream or lake after treatment 
 by a water provider).
 3. USACE methods governing storage prices in 
 USACE reservoirs should be based on the 
 principle of recouping the government’s costs for 
 that storage instead of generating profi t.

REQUEST:
Develop new WRDA legislation or USACE 
policies in partnership with local sponsors. 
TWCA supports legislation or policies developed 
with local input that accomplish the following:

1) Confi rm state primacy over water supply. 
USACE policies and practices should establish that 
USACE owns water supply storage infrastructure 
but allows the state to determine how much water 
can be withdrawn from that infrastructure without 
impairing federal uses. 

2) Ensure states own return fl ows. The right 
to allocate return fl ows must be preserved to the 
states. 

3) Improve pricing methodologies. Pricing 
methodologies should be adopted with the intent 
to only recoup USACE’s cost of storage and repair 
in the same reservoir.

4) Authorize repayment for major 
expenditures. USACE should have the ability 
to amortize major expenditures for operations, 
maintenance, repair, rehabilitation, or replacement 
of dam infrastructure.

KEY ISSUE: U.S. Army Corps of Engineers Water Supply Rule

When Congress stated the objectives of the Clean 
Water Act (CWA) and the waters that warranted 
protection, it did not defi ne “Waters of the 
United States” (WOTUS). Without a congressional 
defi nition, WOTUS has been gradually defi ned 
through case law and the rules developed by the 
U.S. Army Corps of Engineers (USACE) and the 
Environmental Protection Agency (EPA). Over the 
past 45 years, numerous administrative actions 
by USACE and EPA have signifi cantly expanded 
WOTUS well beyond the original “navigable 
waters” designation in the CWA. The result has 
been an ongoing series of court actions, agency 
responses, and court decisions attempting to 
clearly defi ne WOTUS.

Past regulatory defi nitions have exceeded 
the intent of the CWA. In recent years, USACE 
and EPA regulatory defi nitions of WOTUS have 
far exceeded the original intent of the CWA and 
have lacked the clarity and consistency required 
to understand federal jurisdiction. As a result, 
the federal permitting process for waters, not 
under federal authority, has been costly and time-
consuming for Texas water managers.

New rule offers much needed clarity. This spring, 
USACE and EPA fi nalized the Navigable Waters 
Protection Rule, which attempts to clarify federal 
authority under the CWA, and streamline the 
defi nition of WOTUS.

TWCA believes the clarity offered in the new rule 
along with the express exclusion of water bodies 
traditionally unregulated by the CWA will provide 
much needed certainty for Texas water managers. 
We believe the new rule will allow water projects 
to come online more quickly, avoid the costly 
ambiguity of jurisdiction, and still ensure that 
U.S. waters are protected. Despite the Navigable 
Waters Protection Rule, concerns remain that 
various USACE districts will continue to apply 
“recodifi ed” regulations resulting in federal 
overreach. TWCA will closely monitor USACE 
district actions while those rules remain in effect.

CONTINUING ISSUE: Waters of the United States

Unclear jurisdiction of the 
CWA has created costly and
time-consuming processes 
for Texas water managers.

REQUEST:
Support the Navigable Waters Protection 
Rule. TWCA supports this rule, including the 
defi nition of WOTUS, and will closely monitor the 
rule to ensure it is implemented as intended.

46%46%
of USACE’s water supply 
storage portfolio is in Texas
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Water transfers are fundamental to the treatment 
and delivery of surface water to the customers of 
public water suppliers. Water transfers in the form 
of releases from reservoirs also play a crucial role in 
fl ood control operations. At times, these transfers 
may contain invasive aquatic species and possibly 
cause the transfer of such species to other water 
supplies, violating federal law. 

Impeded delivery of critical water supplies and 
fl ood control operations. The federal Lacey Act 
prohibits interstate transfer of water that contains a 
listed species, even when that water is transferred 
to another water body where the listed species 
is already present. An exception to the Lacey Act 
should be enacted to allow critical interstate water 
transfers into and out of Texas and for interstate 
water transfers throughout the western states for 
water supply and fl ood control purposes. This 
exception would ensure that the application of the 
Lacey Act does not impact the delivery of critical 
water supplies to customers now or in the future and 
does not impede fl ood control operations. 

Insuffi cient funding for invasive species. Every 
effort should also be made to dedicate suffi cient 
funding to the management and control of aquatic 
invasive species. Texas water suppliers desperately 
need additional federal assistance to control zebra 
mussels in Lake Texoma, Lake Lewisville, Lake 
Travis, and other waters in the Red, Trinity, Brazos, 
and Colorado River Basins; as well as the invasive 
aquatic species Giant Salvinia in east Texas and salt 
cedar in north and west Texas.

CONTINUING ISSUE: Invasive Species - Lacey Act CONTINUING ISSUE: USACE - Reallocation of Storage

GIANT SALVINIA (SALVINIA MOLESTA)

REQUESTS:
Amend the Lacey Act to allow interstate 
water transfers for water supply and fl ood 
control purposes. TWCA supports reasonable 
amendments to the Lacey Act, including H.R. 29 
(Gohmert), that would ensure Texas and western 
state water managers can make interstate water 
transfers for water supply and fl ood control 
purposes.

Support additional federal funding for 
research, development, and implementation 
of invasive species control programs.

REQUESTS: 
Adequately fund feasibility studies for 
reallocation of water storage. TWCA strongly 
recommends USACE fund reallocation studies at 
levels similar to traditional feasibility studies and 
ensure adequate operation and maintenance 
(O&M) funds are provided to maintain the 
optimum schedule. TWCA also encourages 
USACE to accept contributed funds or in-kind 
planning and design services from willing water 
providers to help fi nance reallocation studies at 
optimum funding levels. 

Reauthorize USACE Chief Engineer to 
approve reallocation studies for water 
supply. USACE should continue to require 
that all reallocation studies include a thorough 
and complete assessment of the impacts of 
a reallocation on USACE reservoir’s fl ood risk 
management level of protection, and that 
required mitigation is implemented to ensure the 
proposed reallocation does not increase the risk 
of loss of life and damages from fl ood events.

The Water Supply Act of 1958 enables the 
Assistant Secretary of the Army (Civil Works) 
(ASA[CW]) to approve reallocation of storage at 
existing U.S. Army Corps of Engineers (USACE) 
reservoirs for municipal and industrial water 
supply, if the modifi cation does not seriously affect 
authorized project purposes. Many Texas sponsors 
of existing multi-purpose USACE reservoirs are 
looking to increase available water supply storage 
through reallocation of storage from current 
purposes (mainly fl ood control). Reallocations of 
storage are the most effi cient and environmentally 
acceptable means to increase the water supply 
available (fi rm yield) from a reservoir. In recent 
years, reallocation studies have taken multiple 
years to complete, which impacts long-term 
planning by Texas sponsors. 

Changes in approval and inadequate funding 
slow completion of reallocation studies. Due 
to concern over impacts of reallocations on 
USACE reservoirs’ fl ood control storage, a 2018 
memo withdrew the authority of USACE Chief 
Engineer to approve reallocation studies for the 
purpose of water supply. It should be noted that 
all reallocation studies must already include an 
analysis to determine if the proposed reallocation 
of storage signifi cantly impacts other existing 
project purposes. If a reallocation is determined 
to seriously impact a purpose (such as fl ood 
control), any recommendation must also include 
measures to mitigate those impacts and requires 
congressional authorization. USACE also does 
not adequately fund reallocation studies at levels 
equivalent to traditional USACE feasibility studies. 

Reallocations of storage 
are the most effi cient
and environmentally
acceptable means to 
increase the water supply 
available from a reservoir.
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Cuts of $1 billion for USACE 
from 2020 funding levels will 
impact maintenance of USACE 
infrastructure in Texas and 
potentially lead to additional 
dam safety issues.

Signifi cant budget cuts. The proposed USACE 
budget includes $5.97 billion for fi scal year 2021, 
which is $1 billion below the fi scal year 2020 
enacted amount, and provides $93.8 million, a 
5% reduction from fi scal year 2020, to maintain 30 
multi-purpose reservoirs in Texas. The vast majority 
of these reservoirs (27) include water supply use 
and are of critical importance, since they hold close 
to one-third of the surface water supply in Texas. 

Growing maintenance needs of aging 
infrastructure. Compounding that concern, more 
than half of the Texas USACE reservoirs are over 
50 years old, with the most recent USACE reservoir 
(Jim Chapman Lake) being completed in 1991. 
Due to the age of these 27 USACE reservoirs, 
there is an increasing need for clear multi-year 
maintenance plans and suffi cient annual operation 
and maintenance (O&M) funding to ensure the 
lakes meet their intended uses. USACE has also 
determined the advanced age of these reservoirs 
will require major rehabilitation work to address 
potential dam safety concerns. There are currently 
two ongoing dam safety construction projects and 
two dam safety modifi cation studies on USACE 
reservoirs in Texas. 

Limited opportunity to repay cost-share over 
time. Texas water providers share the costs for 
O&M and repair of these USACE reservoirs. Of 
the 27 water supply reservoirs in Texas, only 10 
contractually allow water providers to repay major 
maintenance and repairs (such as dam safety 
modifi cations) over a period of time. The remaining 
17 water supply projects require that water 
providers pay their entire share of costs during the 
period of construction, or in the year construction 
is completed. With the increasing costs of annual 
O&M coupled with major repair and rehabilitation 
work, the requirement to fully fund the local share 
of costs upon completion of construction puts an 
increased burden on Texas water providers.

REQUESTS: 
Provide local water supply partners fi ve-
year maintenance plans for multi-purpose 
reservoirs. The Assistant Secretary of the Army 
(Civil Works) (ASA[CW]) should fulfi ll existing legal 
requirements to notify water providers before the 
beginning of each fi scal year of the anticipated 
O&M repair activities, as well as the costs for 
each repair activity in that fi scal year and in each 
of the subsequent four fi scal years for which 
the water providers are required to contribute a 
portion of the costs. 

Amend water supply contracts to allow 
multi-year repayment options for repair work.
Where appropriate, the ASA(CW) should amend 
existing water supply agreements to allow 
multi-year repayment for major repairs and 
rehabilitation work. The ASA(CW) has done this 
to assist a number of water providers in the 
fi nancing of major repairs completed under the 
American Recovery and Reinvestment Act of 
2009.

Support suffi cient funding to meet water 
resource needs. TWCA supports suffi cient 
funding in fi scal year 2021 for USACE under the 
Regulatory Account to ensure suffi cient resources 
to fi nalize 404 permit decisions on a schedule 
that meets water provider needs. TWCA also 
supports funding to cover costs to fully maintain 
all USACE water resources projects in Texas. 

BUDGET ISSUES: USACE Budget

PFAS are a class of chemical compounds that do 
not occur naturally in the environment. They are 
contained in numerous common products including 
cookware, clothing, packaging, and fi refi ghting 
foams. They are also found in the dust we breathe 
and believed to be in the bloodstream of 95% of all 
Americans.

Evolving regulatory environment. In 2016, the 
Environmental Protection Agency (EPA) issued, 
under the Safe Drinking Water Act (SDWA), a non-
regulatory lifetime health advisory level of 70 parts 
per trillion (ppt) for two PFAS, perfl uorooctanoic 
acid (PFOA) and perfl uorosulfonic acid (PFOS), 
individually or combined. According to EPA, if a 
drinking water supply exceeds this level, a utility 
should undertake certain activities, including 
notifying the state drinking water safety agency. 
In 2019, EPA adopted a PFAS Action Plan with a 
detailed timeline for various regulatory activities. 
Congress also adopted the National Defense 
Authorization Act 2020, which includes signifi cant 
provisions for PFAS. Most recently (March 10, 
2020), EPA published a preliminary regulatory 
determination for PFOA and PFOS, which could 
ultimately lead to regulations, including maximum 
contaminant levels. Finally, the U.S. House of 
Representatives and several individual states are 
now moving towards developing stricter standards 
for consumption of water supplies containing PFAS 
and remediation of these compounds.

Knowledge gaps could create unforeseen 
liabilities. The challenge is that PFAS includes 
thousands of individual compounds, and not 
enough is known about most of them at this time 
for reliable enforcement, except that PFAS are 
ubiquitous in the environment and can now be 
detected in the low parts per trillion range. In 
addition, regulations have the potential to pass 
unforeseen liability and pose risk to utilities, as 
follows:

1) EPA has approved laboratory methods for use 
under the SDWA. However, no approved method 
has been issued for measurement in wastewater 
discharges or sludges.

2) Wastewater biosolids treatment technologies 
have not been the focus of research compared 
to drinking water treatment technologies 
for PFAS removal, although they are gaining 
attention. Therefore, waste classifi cations under 
the Comprehensive Environmental Response 
Compensation and Liability Act (CERCLA, or 
Superfund) could lead to unforeseen impacts to 
utilities and their customers. 

REQUESTS: 
Develop PFAS regulations through a 
stakeholder process based on sound 
science. TWCA requests that Congress defer 
to EPA for a thorough stakeholder process to 
develop regulations that are based on sound 
science, including:
• Development of solid waste classifi cations 
 under CERCLA and the Resource 
 Conservation and Recovery Act (RCRA)

• Creation of protective environmental 
 standards, in addition to those established 
 under SWDA.

Avoid retroactive application of 
regulations. TWCA also requests that 
Congress consider an exemption from liability 
for utilities who provided proper management 
of the waste under the regulations in effect at 
the time of the waste disposal.

EMERGING ISSUE: Per- and Poly-fl uoroalkyl Substances (PFAS)

PFAS are ubiquitous in the 
environment and believed 
to be in the bloodstream 
of 95% of all Americans.

https://www.epa.gov/sites/production/files/2020-01/documents/pfas_action_plan_feb2020.pdf
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BUDGET ISSUES: USGS National Streamfl ow Network Funding & Modernizing

For many decades, the U.S. Geological Survey 
(USGS) Groundwater and Streamfl ow Information 
Program has provided accurate and reliable 
scientifi c information critical to Texas water 
management.

The National Streamfl ow Network offers 
many uses. USGS data is used by water supply 
managers, water quality administrators, emergency 
responders, recreationists, and many others to 
forecast and respond to fl ooding, drought, and 
other extreme events. When streamgage data is 
coupled with mapping and other data sets, it can 
save lives by producing a much needed and highly 
effective Flood Early Warning System.

This data is also used in the design and operation 
of bridges, reservoirs, fl ood infrastructure, 
fl ood warning, energy generation, fi sheries, 
and recreation. The USGS groundwater and 
streamfl ow networks provide information critical 
to the function of U.S. Army Corps of Engineers, 
National Oceanic and Atmospheric Administration, 
Environmental Protection Agency, U.S. Department 
of Agriculture, and other federal and state 
agencies. The information these networks provide 
is essential to congressional oversight and to 
inform revision of federal laws. TWCA members 
rely on the National Streamfl ow Network for real-
time measurements of the water level and fl ow of 
rivers and tributaries. This information is vital to 
make timely and critical water supply decisions on 
a daily basis.

Funding for full implementation of the USGS 
Federal Priority Stream Network, formerly referred 
to as the National Streamfl ow Information Program, 
would increase the number of federal priority 
streamgages in Texas from 158 to 430, benefi tting 
the entities mentioned above. 

Growing local burdens despite widespread 
benefi ts. Recently, the local match requirement for 
the Cooperative Matching Funds program, which 
funds projects that improve water resources data, 
increased from 50% to 65% for Texas and other 
states. This creates a much heavier burden on the
local resources of TWCA members, who provide 
funding for 66% of USGS stream gauges, despite 
many other entities who benefi t from the data.

Outdated streamfl ow networks and 
data delivery. Much of the nation’s current 
streamgaging network is based on outdated 
technology, some as much as 70 to 80 years old. 
Innovation is needed to effectively measure, 
monitor, and understand national water resources. 
The Next Generation Water Observation System 
uses innovative data collection and delivery, which 
will ease decision making for emergencies and 
daily water operations. The build-out of Next 
Generation Water Observing System will focus 
monitoring in 10 basins nationwide to improve 
estimations and forecasting of the water supply in 
many ungaged areas.

Much of the nation’s 
streamgage network is 
based on technology
that is 70-80 years old.

REQUESTS: 
Support continued funding increases for 
the USGS Groundwater and Streamfl ow 
Information Program. This program is important 
to provide a reliable, core set of streamgage 
information.

Complete the USGS Federal Priority 
Streamgage Network. Full funding would require 
about $126 million. 

Return the USGS Cooperative Matching Funds 
to a 50-50 cost-share match. The federal cost 
for matching 50/50 cost-share investments in the 
cooperative program would be approximately $150 
million.

Enhance data collection and modernize the 
data delivery system. TWCA estimates $30.9 
million is needed in fi scal year 2021 for the Next 
Generation Water Observing System to add 
additional planned basins, operate and maintain 
existing sites, and continue modernization of 
USGS data management, integration, and delivery 
infrastructure. WADING DISCHARGE MEASUREMENT BY USGS 

MIDSECTION METHOD

Table 1. 

USGS Program FY 2021 President’s 
Budget (millions)

FY 2021 TWCA 
Request For Full 
Funding (millions)

Difference (millions)

Federal Priority 
Streamgage Network $24.7 $126.0 $101.3

Cooperative Matching 
Funds $58.2 $150.0 $91.8

Next Generation Water 
Observation System $5.5 $30.9 $25.4
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REQUESTS: 
Increase USBR funding for Texas. Increased 
funding for Texas would promote funding equity 
with other western states and assist in the 
implementation of water supply, conveyance, 
and reuse projects. TWCA supports additional 
funding as proposed in S. 1932, provided Texas 
receives an equitable share of overall funding.

Replace the legacy Title XVI program with a 
competitive program, such as the competitive 
Title XVI program initiated under the WIIN Act.

BUDGET ISSUES: USBR - Establishing a Strong Role in Texas

Created in 1902, the U.S. Bureau of Reclamation 
(USBR) is an agency within the Department of the 
Interior whose mission is to manage, develop, 
and protect water and related resources in an 
environmentally and economically sound manner 
within the western states. The addition of Texas in 
1906 expanded USBR responsibility to 17 western 
states. 

Limited funding despite great need. Texas 
typically receives less than 1% of USBR’s budget, 
lower than other western states. Even as USBR’s 
budget has increased in recent years, the Texas 
funding allocation has not increased substantially. 

USBR’s budget includes signifi cant funding 
for water storage and water resources-related 
work, including under the Water Infrastructure 
Improvements for the Nation (WIIN) Act. The Texas 
State Water Plan identifi es numerous Texas water 
storage and delivery projects that could benefi t 
from this category of USBR funding. Texas has 
among the fastest population growth of any state, 
and as such, the greatest need to meet increasing 
water demands through new water supply projects.

Legacy grant programs limit Texas’ funding 
opportunities. The Title XVI Grant Program funds 
legacy projects, limiting Texas’ ability to compete 
or benefi t from the program. Participation in 
Texas is mostly limited to the City of El Paso, 

which has received $14.3 million, including $12 
million awarded under USBR special congressional 
authorization; and the remaining $2 million 
awarded for a desalination project under the WIIN 
Act. To date, the rest of Texas has been awarded a 
total of $1.9 million for 12 studies. 

Competitive grant programs could better 
target USBR funds. Competitive grant programs 
promote effi cient use of federal funds by requiring 
all projects to compete on a level playing fi eld 
and be prioritized for federal funding based on 
project cost and benefi ts. TWCA strongly supports 
the competitive Title XVI water reuse/recycling 
program put in place by the WINN Act. Similarly, 
USBR’s WaterSMART competitive planning 
program has offered extensive benefi ts to Texas 
water managers; 35 projects in Texas have received 
over $12.1 million in WaterSMART grants over a 
period of several years. Competitive programs 
allow USBR to target federal dollars to projects 
providing the greatest benefi t. 

SANFORD DAM AT LAKE MEREDITH

https://www.twdb.texas.gov/waterplanning/swp/2017/doc/SWP17-Water-for-Texas.pdf?d=3391.99000003282
https://www.twdb.texas.gov/waterplanning/swp/2017/doc/SWP17-Water-for-Texas.pdf?d=3391.99000003282



